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In facing what PJM Interconnection has described as “a growing 
incidence of resources receiving out-of-market state revenues,” PJM 
asked the Federal Energy Regulatory Commission to consider two 
potential changes to its capacity market auction tariff.[1] PJM’s favored 
change accommodated all resources receiving out-of-market subsidies, 
while its proposed alternative change accommodated some resources 
receiving subsidies while penalizing others. FERC rejected both of PJM’s 
proposals and, at the same time, found PJM’s current capacity market 
auction tariff to be unjust and unreasonable.[2] 
 
Moreover, in its order FERC directed PJM to pursue a third alternative 
whereby those resources receiving a material state-sponsored subsidy 
would be excluded from PJM’s capacity market auctions and those not 
receiving such payments would compete to provide capacity under 
PJM’s existing auction-based mechanism. FERC’s ruling raises a 
fundamental economic question as to the future of PJM’s existing 
market-based approach to determining the region’s mix of generating 
assets and, thus, the prevailing regulatory construct under which that 
market-based design operates. 
 
FERC’s order focuses on the challenge posed by what it identifies as a 
substantial increase in the amount and type of generating resources 
receiving out-of-market payments, including nuclear assets that are or will receive payments 
under zero-emission credit, or ZEC, programs and wind and solar generating assets that 
receive payments under state renewable portfolio standards, or RPS, programs. 
 
In particular, FERC found that resources receiving subsidies could offer into PJM’s capacity 
auctions at low or zero prices, increasing low-cost auction supply and decreasing resulting 
auction prices. Because of this potential impact, FERC concludes that the “integrity and 
effectiveness” of the capacity market administered by PJM has become “untenably 
threatened by out-of-market payments” on the part of states in support of certain generating 
assets that FERC finds would not otherwise be able to compete against more cost-effective 
resources. In other words, the capacity market would not be expected to continue to guide 
the orderly entry and exit of capacity resources. 
 
FERC attempts to resolve the challenges posed by the subsidization of zero-emission 
resources in a holistic, rather than piecemeal, fashion and in a manner that acknowledges 
the important dividing line of state and federal authority over electric capacity resource 
development and siting. FERC’s alternative to PJM’s proposal is a bifurcated capacity 
construct that, in effect, precludes the direct mixing of the two types of resources for the 
purposes of establishing the price of capacity in PJM’s capacity market auctions. Each 
capacity resource deemed to be a recipient of state-supported, out-of-market payments 
would, along with a commensurate amount of load, be eligible to request exclusion from 
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participating in PJM’s capacity auction. Consequently, the resource would have no direct 
ability to impact the price for capacity that would otherwise be established by PJM’s auction. 
Those capacity resources deemed not to be receiving such out-of-market payments, and by 
extension the remaining load, would continue to function within PJM’s existing capacity 
price-setting mechanism and remain eligible to receive capacity-related payments from that 
mechanism. Under this alternative, FERC reasons that it can eliminate, or minimize, 
capacity price reductions that would otherwise occur if subsidized resources were allowed 
to clear in PJM’s capacity market auctions. 
 
On its face, the proposal appears quite sensible given the complexity of the problem PJM 
faces. Namely, it provides states an option to compensate some resources for their capacity 
outside of PJM’s capacity market. It allows for approved out-of-market support where a 
state deems for whatever reason, such as meeting emissions targets or saving jobs, a 
resource should be entitled to such compensation. It does so while separating such 
resources from those not receiving out-of-market payments, leaving these resources to 
compete on cost and other attributes valued by the capacity market. In this respect, it both 
provides states ample opportunity to choose their preferred generation mix while simplifying 
PJM’s wholesale capacity market design by eliminating rules that would be required to 
include resources receiving state-supported, out-of-market payments. 
 
It is not clear, however, that FERC’s proposal fully resolves the tension between these two 
types of resources and, thus, the potential economic consequences that FERC appears to 
be trying to mitigate. The fact is that a large segment of demand seeks an attribute that is 
not and currently cannot be accounted for within PJM’s capacity market mechanism — 
namely capacity that does not emit greenhouse gases, or GHGs. And according to PJM, the 
demand for that attribute is expected to increase, reaching as much as 25 percent of 
capacity requirements for some states within the PJM operating area by 2033.[3] 
 
The absence of the accounting for this attribute, however, means that wholesale energy 
prices can be seen as being distorted; that is, in failing to incorporate the costs associated 
with GHGs, wholesale energy prices will not reflect the true economic costs of producing 
electricity. This distortion feeds into states’ demand for out-of-market solutions to various 
policy goals, such as emissions reductions targets and RPS. 
 
Regardless of FERC’s order, we would expect states to continue to financially support these 
zero-emission resources, which, as we have seen elsewhere, can place significant 
downward pressure on energy prices. In fact, the California wholesale electricity market 
now commonly realizes zero and even negative energy prices. Lower energy prices lead to 
lower margins for nonzero emitting capacity resources and can be expected to result in 
pressure to shutdown of some of these resources, even those necessary to maintain 
reliability — see, again, California. Thus, it may be true that under the proposed plan those 
assets remaining in PJM’s capacity market will, in the words of FERC, “offer competitively,” 
it is also true that the energy prices they receive will continue to be impacted by the supply 
of state-sponsored sources. 
 
FERC’s inclination to provide states with a more direct means to identify particular capacity 
resources, and provide them out-of-market total cost compensation, signals a fundamental 
shift in commission policy that portends an uncertain future for the continued success of 
PJM’s competitive markets. FERC has vigorously resisted reliance on cost-of-service 



compensation agreements across both Democratic and Republican administrations, as 
these agreements reduce the competitiveness of the marketplace and can introduce 
incentives for resource owners to seek out these agreements when markets are not 
producing attractive returns. Until now, FERC retained authority over the use of these 
agreements and their compensatory principles, and states benefited as competition drove 
power prices, not cost-of-service regulation. FERC’s proposed alternative, however, fails to 
diminish states’ incentive to employ out-of-market compensation mechanisms, and ironically 
may increase reliance on such mechanisms. As zero-emission resources become a larger 
part of the supply mixture, this pressure can only be expected to increase, resulting in 
reduced reliance on successful market mechanisms. Are we looking at the canary in the 
coal mine? 
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